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holding company) any holding com-
pany affiliate thereof. 

(ii) Not more than two of the direc-
tors may be members of the same im-
mediate family. 

(iii) Not more than one director may 
be an attorney with a particular law 
firm. 

(2) Prospective application. In the case 
of an association whose board of direc-
tors does not conform with any re-
quirement set forth in paragraph (a)(1) 
of this section as of October 5, 1983, 
this paragraph (a) shall not prohibit 
the uninterrupted service, including re-
election and re-appointment, of any 
person serving on the board of direc-
tors at that date. 

(b) [Reserved] 

[54 FR 49552, Nov. 30, 1989, as amended at 58 
FR 4313, Jan. 14, 1993]

§ 563.36 Tying restriction exception. 
(a) Safe harbor for combined-balance 

discounts. A savings and loan holding 
company or any savings association or 
any affiliate of either may vary the 
consideration for any product or pack-
age of products based on a customer’s 
maintaining a combined minimum bal-
ance in certain products specified by 
the company varying the consideration 
(eligible products), if: 

(1) That company (if it is a savings 
association) or a savings association 
affiliate of that company (if it is not a 
savings association) offers deposits, 
and all such deposits are eligible prod-
ucts; and 

(2) Balances in deposits count at 
least as much as non-deposit products 
toward the minimum balance. 

(b) Limitations on exception. This ex-
ception shall terminate upon a finding 
by the OTS that the arrangement is re-
sulting in anti-competitive practices. 
The eligibility of a savings and loan 
holding company or savings associa-
tion or affiliate of either to operate 
under this exception shall terminate 
upon a finding by the OTS that its ex-
ercise of this authority is resulting in 
anti-competitive practices. 

[61 FR 60184, Nov. 27, 1996]

§ 563.39 Employment contracts. 
(a) General. A savings association 

may enter into an employment con-

tract with its officers and other em-
ployees only in accordance with the re-
quirements of this section. All employ-
ment contracts shall be in writing and 
shall be approved specifically by an as-
sociation’s board of directors. An asso-
ciation shall not enter into an employ-
ment contract with any of its officers 
or other employees if such contract 
would constitute an unsafe or unsound 
practice. The making of such an em-
ployment contract would be an unsafe 
or unsound practice if such contract 
could lead to material financial loss or 
damage to the association or could 
interfere materially with the exercise 
by the members of its board of direc-
tors of their duty or discretion pro-
vided by law, charter, bylaw or regula-
tion as to the employment or termi-
nation of employment of an officer or 
employee of the association. This may 
occur, depending upon the cir-
cumstances of the case, where an em-
ployment contract provides for an ex-
cessive term. 

(b) Required provisions. Each employ-
ment contract shall provide that: 

(1) The association’s board of direc-
tors may terminate the officer or em-
ployee’s employment at any time, but 
any termination by the association’s 
board of directors other than termi-
nation for cause, shall not prejudice 
the officer or employee’s right to com-
pensation or other benefits under the 
contract. The officer or employee shall 
have no right to receive compensation 
or other benefits for any period after 
termination for cause. Termination for 
cause shall include termination be-
cause of the officer or employee’s per-
sonal dishonesty, incompetence, willful 
misconduct, breach of fiduciary duty 
involving personal profit, intentional 
failure to perform stated duties, willful 
violation of any law, rule, or regula-
tion (other than traffic violations or 
similar offenses) or final cease-and-de-
sist order, or material breach of any 
provision of the contract. 

(2) If the officer or employee is sus-
pended and/or temporarily prohibited 
from participating in the conduct of 
the association’s affairs by a notice 
served under section 8 (e)(3) or (g)(1) of 
Federal Deposit Insurance Act (12 
U.S.C. 1818 (e)(3) and (g)(1)) the associa-
tion’s obligations under the contract 
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shall be suspended as of the date of 
service unless stayed by appropriate 
proceedings. If the charges in the no-
tice are dismissed, the association may 
in its discretion (i) pay the officer or 
employee all or part of the compensa-
tion withheld while its contract obliga-
tions were suspended, and (ii) reinstate 
(in whole or in part) any of its obliga-
tions which were suspended. 

(3) If the officer or employee is re-
moved and/or permanently prohibited 
from participating in the conduct of 
the association’s affairs by an order 
issued under section 8 (e)(4) or (g)(1) of 
the Federal Deposit Insurance Act (12 
U.S.C. 1818 (e)(4) or (g)(1)), all obliga-
tions of the association under the con-
tract shall terminate as of the effective 
date of the order, but vested rights of 
the contracting parties shall not be af-
fected. 

(4) If the savings association is in de-
fault (as defined in section 3(x)(1) of 
the Federal Deposit Insurance Act), all 
obligations under the contract shall 
terminate as of the date of default, but 
this paragraph (b)(4) shall not affect 
any vested rights of the contracting 
parties: Provided, that this paragraph 
(b)(4) need not be included in an em-
ployment contract if prior written ap-
proval is secured from the Director or 
his or her designee. 

(5) All obligations under the contract 
shall be terminated, except to the ex-
tent determined that continuation of 
the contract is necessary of the contin-
ued operation of the association 

(i) By the Director or his or her des-
ignee, at the time the Federal Deposit 
Insurance Corporation or Resolution 
Trust Corporation enters into an agree-
ment to provide assistance to or on be-
half of the association under the au-
thority contained in 13(c) of the Fed-
eral Deposit Insurance Act; or 

(ii) By the Director or his or her des-
ignee, at the time the Director or his 
or her designee approves a supervisory 
merger to resolve problems related to 
operation of the association or when 
the association is determined by the 
Director to be in an unsafe or unsound 
condition. 

Any rights of the parties that have al-
ready vested, however, shall not be af-
fected by such action.

§ 563.41 Loans and other transactions 
with affiliates and subsidiaries. 

(a) Restrictions on transactions with af-
filiates and subsidiaries. A savings asso-
ciation and its subsidiaries may engage 
in a covered transaction with an affil-
iate only if the transaction is permis-
sible under section 23A of the Federal 
Reserve Act, 12 U.S.C. 371c, and the ad-
ditional restrictions set forth in this 
section, as follows: 

(1) A savings association and its sub-
sidiaries may engage in a covered 
transaction with an affiliate only if: 

(i) In the case of any affiliate, the ag-
gregate amount of covered trans-
actions of the savings association and 
its subsidiaries shall not exceed 10 per 
centum of the capital stock and sur-
plus of the savings association; and 

(ii) In the case of all affiliates, the 
aggregate amount of covered trans-
actions of the savings association and 
its subsidiaries shall not exceed 20 per 
centum of the capital stock and sur-
plus of the savings association; 

(2) For purposes of paragraph (a)(1) of 
this section, any transaction by a sav-
ings association or its subsidiaries with 
any person shall be deemed to be a 
transaction with an affiliate to the ex-
tent that proceeds of the transaction 
are used for the benefit of, or trans-
ferred to, that affiliate; 

(3) A savings association (or its sub-
sidiary) may not make a loan or other 
extension of credit to an affiliate, un-
less the affiliate is engaged solely in 
activities described in 12 U.S.C. 
1467a(c)(2)(F)(i), as defined in § 584.2–2 of 
this chapter. For the purposes of this 
paragraph (a)(3), a loan or other exten-
sion of credit includes a purchase of as-
sets from an affiliate that is subject to 
the affiliate’s agreement to repurchase 
the assets. Such a purchase of assets, 
however, will not be considered a loan 
or other extension of credit if the sav-
ings association (or its subsidiary) has 
entered into a transaction or series of 
transactions that meets all of the fol-
lowing requirements: 

(i) The savings association (or its 
subsidiary) purchases United States 
Treasury securities from the affiliate, 
the affiliate agrees to repurchase the 
securities at the end of a stated term, 
the remaining term of the securities 
purchased by the savings association 
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